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VEMORANDUM AND ORDER

WLLIAME. SMTH, United States District Judge.

Before the Court for decision is Defendant Carlos Torres’
(“Defendant” or “Torres”) Mdtion to Suppress all evidence
acquired as a result of a search of the Defendant’s home on
April 26, 2003, as well as the interrogation of the Defendant
whi ch took place in connection with the search. Pursuant to
Rul e 12(d) of the Federal Rules of Crinminal Procedure, the Court

makes the follow ng findings of fact and concl usi ons of | aw.

Fi ndi ngs of Fact

On or about April 26, 2003, Drug Enforcenent Agency (“DEA”
or “Governnment”) Agents in Providence, Rhode I|sland, received
information froma confidential source that the Defendant woul d
be obtaining one kilogram of cocaine from New York City. The
source indicated that another individual known as “Ricky” would

be acquiring some of the cocaine fromthe Defendant.



DEA Agent Robyn Morrissey (“Morrissey” or “Agent Morrissey”)
was in charge of the investigation and was working directly with
the confidential source, whom she identified as CSI. Cs1
informed Agent Morrissey that the Defendant resided at 232
Lowel | Avenue in Providence, Rhode Island. Agent Morrissey
i ndependently confirnmed that the Defendant |ived at 232 Lowel |l
Avenue. CS1 also inforned Agent Morrissey that the Defendant
was driving a brown Buick Century autonobile and that the other
i ndi vidual, Ricky, was a known drug dealer in Providence and
that he drove a blue Mercury Sabl e autonobile, possibly a 1994
nodel . According to Morrissey’s testinony, CS1 had been signed
up as a confidential source for the DEA since August 2002. CS1
had provided information to the DEA in Rhode Island and New
York, and was considered a reliable source. He had not been
known to provide false information. However, none of the
i nformation provi ded by CS1 had yet resulted in any convictions.

After receiving the information from CS1 regarding the
Def endant , Agent Morrissey made contact with anot her
confidential source, CS2, and obtained information which
corroborated some of the information provided by CS1. CS2
confirmed that the individual known as Ricky was in fact Eduardo

Lopez (“Lopez”), and that Lopez drove a blue Sable, either a



1992 or 1994 nodel. CS2 also confirnmed that Lopez was a well
known drug deal er in Providence.

On April 26, 2003, Agent Morrissey received a call fromCSl
at approximately 7 a.m CS1 infornmed Agent Morrissey that the
Def endant had returned from his trip to New York with the
cocai ne. The Defendant had called CS1 and asked himto go to
Home Depot with him to gather some materials, presumably to
assist in the “cutting” or hiding of the cocaine.

Agent Morrissey imediately went to the Providence
headquarters of the DEA and began to assenble a team for a
surveill ance operation. DEA Agents Griffen, Leighton, G anelli
and Task Force Agents Stravata and Plasse, as well as nenbers
of the Providence Police Departnment, were assenbled to conduct
the surveillance operation. Surveillance was established at
approximately 9:30 a.m at 232 Lowell Avenue. Agent Leighton
arrived first, with Morrissey arriving a short tinme thereafter.
The Defendant’s vehicle, a brown Buick Century, was observed in
the parking lot across the street from 232 Lowell. Agent
Morrissey placed a call to CS1 while en route to 232 Lowell
Avenue and asked CS1 if he had observed the cocaine inside the
residence. CS1 replied affirmatively, and that the cocai ne was
| ocated inside the refrigerator in the kitchen. CS1 indicated

t hat he had observed one kil ogram of cocaine. Agent Morrissey



testified that the whol esal e value of one kil ogram of cocaine

is approximtely $21,000 to $26,000. The retail value of this

cocai ne, assumng it was “cut,” could reach as nmuch as $60, 000.

VWhen Morrissey arrived at 232 Lowell she placed a call to
CS2 to see if Lopez was still driving a blue Sabl e autonobil e.
CS2 indicated that Lopez indeed was driving a blue Sable and
t hat CS2 was | ooki ng at the car at that nmonent. Agent Morrissey
told CS2 to remain on the phone while she drove over to Lopez’s
residence on Hartford Avenue, which was around the corner from
232 Lowell. VWhen Morrissey arrived at Lopez’s Hartford Avenue
address, 488 Hartford Avenue, CS2 was across the street pointing
to the residence and to the blue Sable vehicle owned by Lopez.
Morrissey then established surveillance at 488 Hartford Avenue
in order to observe Lopez’s residence and vehicle.

At 10:45 a. m Agent Morrissey again contacted CS1 to i nquire
whet her CS1 and the Defendant had begun cutting the cocaine.
CS1 said “yes,” and abruptly hung up. CS1 contacted Agent
Morrissey again at 11:35 a.m to say that he/she was | eaving 232
Lowel | because it was taking too |long to cut the cocai ne.

Just before noon, Agent Morrissey heard by radio that the
Def endant was |eaving 232 Lowell. The Defendant left his

resi dence and drove his brown Buick Century to Lopez’ s address

at 488 Hartford Avenue.



Agent Morrissey had established surveill ance at 488 Hartford
Avenue. Her fellow Agent radioed that Defendant Torres was
headed toward Hartford Avenue in the brown Buick Century. Agent
Morrissey then began to pull out of the parking |l ot in which she
was parked. As she was pulling out, she observed Lopez standi ng
outside of his residence next to his blue Sabl e autonobile. She
observed the Defendant drive up in the Buick, and the trunk of
t he Sabl e opened. She al so observed, as she was driving by, the
Def endant hand Lopez a white object, which Agent Morrissey
characterized either as a “white bag” or “sonmething white inside
a bag.” Lopez appeared to place the white object in the trunk
of his car. Mrrissey testified that she believed Lopez and the
Def endant spent approxinmately five m nutes at their parked cars.

Thereafter, Lopez was observed by Agents |leaving Hartford
Avenue and traveling to 232 Lowell, and arriving about 12:27
p. m Approxi mately twenty mnutes |ater, Lopez was observed
| eaving 232 Lowel|l heading toward Hartford Avenue on Lowel |.

Lowell Avenue is a short street, residential in nature.
VWhile the testinony was sonewhat unclear on this point, the
di stance between the Defendant’s address at 232 Lowell and
Lopez’ s address at 488 Hartford Avenue is very short. Morrissey
i ndicated that the drive from232 Lowell|l to 488 Hartford Avenue

was | ess than a m nute and was approximately hal f-a-bl ock and



ri ght around the corner. \While Lowell is a quiet, residential
street, Hartford Avenue is a major thoroughfare and quite busy.
On the way to Hartford Avenue, within thirty seconds of |eaving
232 Lowel |, Lopez was stopped by DEA Agents. Agents Giiffen,
Stravata, Leighton, Ganelli, and Morrissey all participated in
the vehicle stop. Four cars were involved in the stop. The
cars were unmarked, but equipped with flashing lights and
sirens, both of which were used in the apprehension of Lopez.
Agent Morrissey testified that the decision to pull over and
apprehend Lopez at this |ocation was based on her concern that
Agents mght lose him if he nade it to Hartford Avenue and
because she felt that it would be safer to conduct the stop on
a residential street, as opposed to a mmjor thoroughfare.

There was no testinony to indicate whether 232 Lowell
remai ned under surveillance during the vehicle stop and arrest
of Lopez on Lowell Avenue. While the Court m ght surm se that
ot her Agents were keeping 232 Lowell under surveillance during
this time (Morrissey’s testinony indicates that at | east Agent
Pl asse as well as nmenbers of the Providence Police Departnent
wer e sonewher e ot her than engaged in the vehicle stop and arrest
of Lopez) the record is simply unclear on this point. Wat is
clear, however, is that the location of the stop and arrest of

Lopez was approximately nine houses away from 232 Lowell, and



possi bly (though not certainly, as wll be discussed bel ow)
wi thin sight of the house.

At the time of Lopez's arrest, it is undisputed that the
Def endant was still inside the residence at 232 Lowell. During
t he questioni ng and arrest of Lopez (which was made after Agents
observed cocaine protruding from Lopez’s pants pocket), Agent
Morrissey determined that Agents should return to the
Def endant’ s resi dence and conduct a “knock and talk.” Morrissey
testified that she believed at this tine that she had probable
cause to search Defendant’s residence. She indicated that she
was concerned that the Defendant may have observed the stop and
arrest of Lopez. Specifically, Agent Mrrissey testified as
fol | ows:

At that time | didn’t know when M. Torres -— when M.

Torres or if M. Torres would | eave that residence and

| sat there weighing nmy options on what to do. | felt

it was best to do a knock and tal k and see if what M.

Torres would like to speak to us about.
Transcript, July 1, 2003, p. 26. When asked to describe what
she meant by a “knock and talk,” Moirrissey stated as foll ows:

CGenerally you only have just nmaybe two nenbers come

with you to the front door and you knock on the door

and what | wanted to do at that tinme was say,

i ntroduce nyself and say we had i nformation that there

was cocai ne i nside of the residence, would you like to

talk to us about it and then the conversati on goes

fromthere. |If M. Torres said no, then we go on. At

that point, | believed we had probable cause to
believe that there was at least a half Kkilogram of




cocaine in the residence and the house would be
secured..

ld. (enphasis added). When asked why she made the decision to
proceed i nmedi ately to the Defendant’s house follow ng the stop
of Lopez, Morrissey testified as foll ows:

| had a concern that there was a possibility that

maybe M. Torres could see the vehicle stop that was

conducted right down the road or sonebody could have

tel ephoned him indicating that there was a stop of

sonebody there comng fromhis house. A lot of tines

in those nei ghborhoods, the neighbors know each ot her

and they | ook out for one another.

ld. at 27-28.

In spite of this concern, Agent Morrissey did not include
any nmention of the possibility of discovery or fear for the
destruction of evidence in her witten report. Mor eover, on
cross-exam nation Morri ssey nmade cl ear that her intention was to
enter the house at |east to conduct a security sweep “of the
evi dence” when she made the decision to conduct a “knock and
talk.” She clearly believed that this was an option avail able
to her because after the arrest of Lopez she had established
pr obabl e cause. The followi ng exchange denonstrates Agent
Morrissey’s thinking at the tinme she nade the decision to
conduct the knock and tal k.

Q So at the tinme that you went and did this knock

and talk, it was already predeterm ned that if
M. Torres refused to let you into the house,
agents would have gone into the house and

conducted a protective sweep?
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A. Correct, because at the tine that the i nformati on

was corroborated and | had probable cause, it
was, | had mnutes to decide, it was a decision
that 1| made based on an option | believed | had

at the tine.
Q So it wasn’'t a knock and tal k because you al ready
knew you were going into the house, correct?

MS. GOLDSTEIN: Objection.
THE COURT: Overrul ed.

A. My intention was to talk to M. Torres. I f he
did not want to speak to me, | would have gone to
attenpt to obtain a warrant at that tine.

Woul d you have gone to obtain a warrant or would
you have gone into the house?

| woul d not have done an invasive search of the
residence, | would have conducted a security
sweep of the evidence to maintain the —-

So M. Torres never had a choice whether to |et
you into the house or not?

M. Torres had a choice to voluntarily let nme in,
continue going in with himor he could have said

no.
Q And if he had said no you would have gone in?
A To do a security sweep, not a search

Id. at 128-129.

Morrissey and two other Agents, Ganelli and Griffen,
returned to 232 Lowell to conduct the knock and tal k. The house
| ocated at 232 Lowell is a split level-style ranch house set
si deways on the lot. The front door is |ocated on what would
traditionally be regarded as one end of the house, and faces the
street. There are two sets of windows in the front, one set
| ocat ed above the other. The upper set of w ndows | ooks out
fromthe living area of the house, while the | ower set | ooks out
from the basenent. On the right side of the house, as one is

9



| ooki ng at the house fromthe street, there is a wooden el evat ed
deck with a sliding glass door leading to the living area of the
house. The sliding glass door and the deck face in the
direction of Hartford Avenue, |ooking up Lowell Avenue. The
testi mony was devoi d of evidence as to how clearly, and how far,
one can see fromthe sliding glass door and deck of 232 Lowell,
or fromthe windows in the front of the house up Lowell Avenue
toward Hartford Avenue. Morrissey was asked the follow ng
guestion which did little to clarify this inmportant point:

Q When you approached the front door of the house,

did you notice — did you pass any trees, shrubs
or a fence at that point?

A. No, it was an open yard, there were no [trees]
fromthe street to the front door that | observed
at all, it was very open.
ld. at 30-31. |In fact there was no testinony from any w tness

to indicate that one could see the location of the stop and
arrest of Lopez from either the sliding glass door or the deck
at 232 Lowell (or from any other vantage point inside the
house).

Pictures introduced by defense counsel indicate that the
sliding glass door on the deck is approximtely ten feet from
the corner of the house (Defendant’s Exhibit L). Def endant’ s
Exhibit A, a picture of the front of the house taken from an
angl e looking left to right toward the house, shows that a tall
white house is located to the right of 232 Lowell. The height
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and breadth of this house would indicate that at |east sone of
the view of Lowell Avenue toward Hartford is obstructed by the
white house. In any event, the Governnent adduced no testinony
and no exhibits whatsoever to indicate that either the sliding
gl ass door or the front wi ndows of 232 Lowell could be seen by
Agents while they arrested Lopez, or that an observation was
made at 232 Lowel | subsequent to the entry to confirmthat the
| ocation of the stop and arrest of Lopez could be viewed from
t he house. G ven the nunber of wtnesses available to the
Gover nnment who coul d have testified on this subject, as well as
the ease of obtaining pictures to denonstrate this critical
fact, the Court can only conclude that the ability of the
Def endant to observe the arrest of Lopez fromthe house at 232
Lowel | was not established.

Agents Morrissey and G anelli approached the front door of
t he house in order to conduct the knock and tal k. Agent Giffen
was detailed to the side of the house where the deck and sli di ng
gl ass door are located. Agent Giffen proceeded up to the deck
where he could look inside the house into the kitchen and
upstairs living area.

Agent Morri ssey knocked on the front door and announced t hat
it was the police. She heard unintelligible voices inside the

resi dence. She waited, and then knocked again. At this point
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she heard soneone say “hold on, hold on” which was followed by
a long pause. Morrissey testified that she becane concerned for
her safety, the safety of the other Agents and the integrity of
the cocaine which the Agents believed was |ocated in the
residence. Morrissey testified that one m nute el apsed fromthe
initial knock on the door to the point where she heard sonmeone
call “hold on.” She testified that it was another twenty
seconds or nore when the door was opened by the Defendant.

VWhen the Defendant opened the door, he peered out from
around the door showing only his head. His hands and his
wai st band were not visible. At this point, Mrrissey had her
weapon out and in the “low ready” position meaning that the
weapon was pointed in a dowward angle. Morrissey ordered the
Def endant to place his hands on the wall inside the door which
was visible from the |anding. When the Defendant conplied
Morrissey placed her gun back inits holster. At this point the
door was open and Agent G anelli stepped inside the residence
and conducted a brief pat down of the Defendant. Handcuffs were
t hen placed on the Defendant. Morrissey testified that she told
t he Def endant she was pl aci ng handcuffs on himfor her safety as
wel |l as for his.

At this point Morrissey asked the Defendant, “Are there

narcotics in the residence?” to which the Defendant replied,

12



“Yes, cocaine.” Morrissey testified that the Defendant
i ndicated the cocaine was in the bedroom Morrissey asked the
Def endant if he could show the Agents where the cocaine was, to
whi ch the Defendant replied “yes” and then | ed the officers up
the stairs into the living area.

Sonetime during this exchange with the Defendant, Agent
Giffen, who had been stationed on the deck | ooking through the
sliding glass door, entered the house through that door. It is
not exactly clear at what point during the conversation between
Morrissey and the Defendant that Agent Giffen chose to enter
t he house. His testimony was that he did so when he heard
voi ces of the other DEA Agents inside the house. Agent Giffen
i medi ately conducted a “protective sweep” of the wupstairs
portion of the house. Agent Giffen did not conduct a
protective sweep of the downstairs of the house. When asked
about this, Agent Giffen indicated that he did not know there
was a downstairs part of the house.

Agent Morrissey arrived at the top of the stairs with Agent
G anelli and t he Def endant and i mmedi ately observed t he presence
of cocaine on the kitchen counter. At this point she instructed
t he Def endant to take a seat at the kitchen/dining table. Agent
Giffen was conpleting his protective sweep of the upstairs of

the residence and within a brief period entered the kitchen area
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where Morrissey and G anelli were located with the Defendant.

Agents Morrissey and Giffen spoke with each other. Agent

Giffen indicated that things were “all set,” neaning that the
resi dence was secured.!? Agents Morrissey and Giffen both
noticed that there was cocaine on the counter next to the
“Geor ge Foreman cooker,” and that a child was running around the
ar ea.

At this point, the Defendant was placed under formal arrest
and read his Mranda rights while sitting at the table. The
M randa rights were read from a card typically used for this
pur pose by DEA Agents.

Morrissey then asked the Defendant if drugs were | ocated in
t he bedroom indicating a specific bedroom down the hall from
the living room kitchen area. The Defendant replied that there
were, and that they were | ocated under the bed. Morrissey asked
t he Defendant how nuch cocaine there was and the Defendant

replied five hundred granms. Morrissey then asked if she coul d

| ook in the bedroom and the Defendant said yes.

'Quriously, as indicated above, Giffen did not secure the
downstairs of the residence, and Mrrrissey did not rmake any inquiry
or effort to determ ne whether the downstairs of the residence had
been secured. It is unclear, at best, how a “protective sweep” could
be effective if it |eaves one entire floor of the house unsearched;
and it is even nore unclear how all three DEA Agents coul d not have
noticed that the downstairs was not included in the security sweep.

14



Morrissey then wal ked to the bedroomand | ooked i nsi de. She
observed a bag sticking out fromunder the bed which appeared to
contain cocaine. At this noment she decided she wanted to
conduct a nore thorough search of the residence and returned to
the Defendant to obtain a signed Mranda waiver form and a
consent to search form

Because Morrissey did not have one or both of the forns with
her, sone time passed before one could be located in the
vehi cl es of one of the other Agents. Utimately, approxinmately
thirty mnutes | ater, both forns were executed by the Defendant.
(See Governnent’s Exhibits 2 and 3.)

At this point, a conprehensive search of the residence was
conducted (including the downstairs). Cocaine was found in the
bedroom wunder the bed, as well as on the dresser and inside the
dresser drawer.

In the basenment area of the residence, Agents found
i ngredients for cutting cocaine including acetyl and acetone; a
“turkey pan” with dried cocaine residue on it; a pill crusher
and sonme rags. Further, in the kitchen, as indicated above, in
plain view, was found a scale, a spoon with cocaine residue on
it and cocai ne on the counter top.

Al'l evidence was secured and appropriately tested, proving

positive as cocaine. After the securing of the evidence, the
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Def endant was transported to DEA offices in Providence. He was
gquestioned further at this point and admtted that he had paid
$10, 000 down and owed $14,000 for the kil ogram of cocaine. He
further indicated that he had done this on three previous

occasi ons.

Anal yvsi s and Concl usi ons of Law

The Def endant has | aunched a full frontal attack under the
Fourth and Fifth Anendnments in an attenpt to suppress all
evidence resulting from the search and interrogation of the
Def endant and his hone on April 26, 2003. 1In its defense, the
Government contends, in sonmewhat alternative fashion, that the
warrant |l ess search of the Defendant’s residence was justified by
exigent circunstances, that the Defendant consented to the
search of his residence, and that the incrimnating statenents
made by the Defendant were not obtained in violation of the
Fifth Arendrment. Finally the Government argues that discovery
of the evidence was inevitable in any event, thus negating any
Fourth or Fifth Amendnent viol ation.

The Fourth and Fifth Amendnent violations clainmed by the

Def endant, while distinct, cannot be entirely separated from
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each other.? However, in order to address fully all of the
chal | enges raised by the Defendant, the Fourth Amendnent and
Fifth Amendnment issues will be analyzed, to the extent possi bl e,
separately.

1. Were Exigent Circumstances Present to Justify the
Warrantl ess Entry Into the Defendant’s Hone?

The Court begins with the basic prem se that the warrantl ess
entry into a person’s hone is presuned to be unconstitutiona

unl ess justified by exigent circumstances. Katz v. United

States, 389 U S. 347, 357, 88 S. Ct. 507, 19 L. Ed. 2d 576
(1967). The First Circuit has instructed that “[e]xigent
circunstances exist where |aw enforcenent officers confront a
‘“conmpelling necessity for imrediate action that [would] not

brook the delay of obtaining a warrant.’” United States V.

Tibolt, 72 F.3d 965, 969 (1st Cir. 1995) (citing cases). Exigent
circunstances that justify the warrantl ess search of a resi dence
commonly incl ude

(1) ‘hot pursuit’ of a fleeing felon; (2) threatened
destruction of evidence inside a residence before a
warrant can be obtained; (3) a risk that the suspect
may escape from the residence undetected; or (4) a
threat, posed by a suspect, to the lives or safety of
the public, the police officers, or to [an occupant].

2 1n this case especially, and as the Suprene Court has noted in
other cases, “the Fifth Anendrent is in ‘intimate relation’ with the
Fourth.” Brown v. Illinois, 422 U S. 590, 601, 95 S. &. 2254, 45 L.
Ed. 2d 416 (1975) (citing Boyd v. United States, 116 U S. 616, 633, 6
S. . 524, 533, 29 L. Ed. 746 (1886)).
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Hegarty v. Sonerset Cty., 53 F.3d 1367, 1374 (1st Cir. 1995),

cert. denied, 516 U S. 1029 (1995). The determ nation of

whet her an exi gency exists sufficient to justify the warrantl ess
entry of a home is a fact intensive one, and is “limted to the
obj ective facts reasonably known to, or discoverable by, the
officers at the time of the search.” Tibolt, 72 F.3d at 969,

(citing Lllinois v. Rodriguez, 497 U S. 177, 186, 110 S. Ct.

2793, 2800, 111 L. Ed. 2d 148 (1990)).

In this case, the Government claims that two distinct
exigencies justified their warrantless entry into the house.
First, the Governnent contends that the Agents reasonably feared
t hat val uabl e evi dence | ocated i nside 232 Lowel | Avenue woul d be
destroyed because t he Def endant m ght have been able to observe
the stop and arrest of Lopez nine houses away, or would have
been informed of the arrest by neighbors. Second, the
Governnment contends that concerns for officer safety justified
all or part of the warrantless entry into the house. In this
regard, it appears that the Governnent is suggesting that if the
initial exigency regarding the concern over the destruction of
evidence is not sufficient to justify the warrantless search,
that officers would have been justified in entering the foyer of
the house to conduct a security pat down of the Defendant

because of the manner in which he opened the door; and further,
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that a security sweep of the prem ses was justified in order to
ensure officer safety. Essentially, the Governnment argues that
if the Court does not find exigency in the Agents’ fear of
di scovery and destruction of evi dence, t hen exi gent
circunmst ances derived from concern over officer safety justify
the initial entry and pat down, while the remainder of the
search was consented to by the Defendant. The Court will
address these alternate argunents in turn.

a. Did Concern Over the Possible Destruction of
Evi dence Constitute Exigent Circunstances?

The Governnent asserts that Agents feared for the
destruction of evidence at 232 Lowell Avenue from the nmonment
that Lopez was stopped and arrested. It claims that this
concern was reasonable and substantial enough to constitute
exi gent circunstances. On this point, the Governnment relies on

United States v. Edwards, 602 F.2d 458 (1t Cir. 1979). I n

Edwar ds, the court held that “the possibility that evidence w ||l
be destroyed by defendants who have discovered governnment
surveillance of their activities often has been recognized as a
sufficient exigency to justify warrantless entry.” 602 F.2d at
468 (enphasis supplied) (citing cases). The Edwards court
i ndeed appears to hold that a legitimte fear by governnent

agents that surveillance would be discovered and evidence
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destroyed before a search warrant could be obtained is a
sufficient exigency to justify a warrantless entry into a hone.
However, the First Circuit in nore recent cases has indicated
that the determ nation of exigency requires nore than nerely a

subj ective fear by governnent agents. In United States v.

Veillette, 778 F.2d 899 (1st Cir. 1985) the court held:

In determ ning whether the circunstances of a case
fall into one of t he emer gency conditions
characteri zed as exigent circunstances, the court nust
consi der: the gravity of the underlying offense;
whet her del ay poses a threat to police or the public
safety; whether there is a great |I|ikelihood that
evidence will be destroyed if there is a delay unti
a warrant can be obtai ned.

778 F.2d at 902 (enphasis in original) (citing United States V.

Bal dacchi no, 762 F.2d 170, 176 (1st Cir. 1985)). Accord United

States v. Curzi, 867 F.2d 36, 41 (1st Cir. 1989). 1In this case,
while the gravity of the offence is significant, it was not so
substantial as to make | ook-outs likely, and the delay by itself
cannot be said to pose a threat to police or the public. Thus,
the question for this Court is whether there is evidence to
support a finding that a “great |I|ikelihood” existed that
evi dence woul d be destroyed if officers delayed entry into the
home in order to obtain a search warrant.

The evidence presented by the Governnent on this point is
specul ati ve and equivocal, at best. Agent Morrissey testified
that she believed there was a “possibility” that the arrest of
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Lopez could be observed and that “maybe” it was observed.
However, no evidence what soever was presented by the Governnent
i ndicating, for exanple, that while 232 Lowell remained under
surveillance (if it even was), that anyone was observed standi ng
at a wi ndow | ooki ng down the street toward Hartford Avenue; that
blinds were drawn; or that any other activity occurred that
mght, in sonme way, indicate observation of the arrest.
Mor eover, no evidence was adduced that the |ocation of the
arrest could actually be seen from 232 Lowel |. The evi dence
that the Governnment attenpted to i ntroduce — that the view from
the sliding glass door and window in the living area was
unobstructed (presumably neaning the view up Lowell Avenue
toward Hartford Avenue) —- conpletely msses the nmark

Essentially, Morrissey testified that there was an unobstructed
view fromthe house to Lowell Avenue directly in front of the
house, not up the street toward Hartford Avenue. If the view
was in fact unobstructed to the point of the arrest, sone
testinony could and should have been elicited on this point.
For exanple, Morrissey could have testified that she saw the
sliding glass door or the front wi ndows of 232 Lowell fromthe
| ocation of the arrest; or, conversely, an Agent could have
testified that | ooking out fromthe sliding glass door or front

wi ndows one could observe the location of the arrest; or,
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pi ctures could have been introduced showing the view fromthe
sliding gl ass door or other wi ndows of the house to the point of
the arrest.? Al as, however, none of this evidence was
i ntroduced. The Court is left merely with Morrissey’s testinony
t hat she was concerned that the arrest could be observed and/or
that an (unspecified) neighbor m ght call Torres and informhim
t hat someone | eaving his house had been arrested up the street.
In this witer’s opinion, this quantum of evidence falls far
short of the mark set by the First Circuit requiring the
governnment to show a “great |ikelihood” that the evidence wl

be destroyed if there is a delay to obtain a warrant. The
Governnment’ s reliance on general i zed appr ehensi ons or
expectations of exigency is msplaced, as other courts in this

circuit have noted. In United States v. Hidalgo, 747 F. Supp

818 (D. Mass. 1990), Judge Wl f held that, when drugs are
i nvol ved, the First Circuit and other courts have required nore
than mere generalized statenents or expectations to warrant
entry into a home based solely on exigent circunstances.

I n narcotics cases in particular, [the First Circuit]

and other courts have consistently found exigent

circunstances to exist where there is specific
evi dence that a supplier of drugs has either detected

3 The Court notes that in an unrelated Mdtion to Suppress al so
before this witer for decision, Uiited States v. Mntegi o, CR No.
03-005S, the Governnent introduced such phot ographs show ng the view
up and down the street on which the searched house was | ocat ed.
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police surveillance, or is acting nervously, or is
expecting his confederate to return at a particular
time and would therefore |ikely flee or dispose of the
evidence if his arrested confederate did not return
promptly. See United States v. Moore, 790 F.2d 13,
15-16 (1st Cir. 1996) (arrested deal er stated supplier
was apprehensive and was expecting him to return
pronptly with nmoney); United States v. Edwards, 602
F.2d 458, 468 (1st Cir. 1979) (suspected trafficker
poi nted towards surveillance team before entering
house); United States v. Socey, 846 F.2d 1439, 1447
(D.C. Cir. 1988) (commtion on street caused by arrest
may have alerted coconspirators in house; scale of
drug operation made | ookouts |ikely).

747 F. Supp. at 826 (enphasis added) (omtting cited cases).
Where the Governnment wants to hang its hat, there is no
hook. Specific evidence is sinply not present in this case. No
matter how hard this witer tries, there is sinply no way to
read the evidence presented by the Governnment as anythi ng ot her
t han a generalized fear with no factual basis to support it.
This Court cannot and will not contort the record to find an
exi gency where none exists. Therefore, the Court finds that no
exi gency existed at the point of Lopez’s arrest to justify the
warrantless entry and search of the Defendant’s hone.

b. Did Concern over O ficer Safety Create an

Exi gency Sufficient to Justify the Warrantl ess

Entry and Sweep?

The Governnent argues that a second exigency justified its
warrantless entry into the hone. It asserts that the delay in
answering the door by Defendant, and the manner in which he
opened the door, concealing his hands and wai st band, gave rise
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to a fear for officer safety. In response to that fear, the
Agents entered the foyer, conducted a pat down, and engaged in
a security sweep of one floor of the house. Al of this, the
Governnment clainms, was justified by concern for safety (in
addition to their concern for the integrity of the evidence).
The Defendant argues that the Agents “manufactured” the
circunmstances which the Government <clains to be exigent.
Def endant contends that if the exi gency was manufactured by the
Agents it cannot justify the warrantless entry into the hone,
regardl ess of how real the concern of the Agents for their
safety.

The Governnment relies on the closely anal ogous case of

United States v. Socey, 846 F.2d 1439 (D.C. Cir. 1988), in which

the court found, in very simlar circunstances, that while the
actions of the police were “possibly ill-advised,” the court was
not prepared, in hindsight, to second guess police neasures as
|l ong as they were “not deliberately designed to invent exigent
circunstances . . . .” 846 F.2d at 1449. However, the standard
regardi ng manufactured exigency in the First Circuit is not
quite so deferential to |law enforcenent. In Curzi, the First
Circuit noted that where agents realized in advance that once
t hey made their presence known to the occupant a security search

woul d be necessary, the only relevant question is whether
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exi gent circunstances justify the agents’ “initial decision to
reveal their presence.” 867 F.2d at 43 (enphasis added). Curzi
dealt with a simlar factual situation where an FBI agent set
the tinmetable and elected to reveal the agents’ presence at a
particular nponment in tine. The court found that exigent
circunstances were |acking because there was no evidence to
i ndicate that the occupants of the dwelling had discovered the
surveillance. The decision to approach the house and identify
their presence virtually guaranteed that a search woul d ensue.
In a footnote, the court stated “[w] e concur with the Fifth
Circuit that, without nore, ‘in the ordinary case the risk that
a crimnal suspect will become aware of covert surveillance is

insignificant in contrast to the nore substantial benefits
we all derive from the procedural safeguards of judicial

process.’” 867 F.2d at 43 n.7 (citing United States Minoz-

Guerra, 788 F.2d 295, 299 (5th Cir. 1986)).

In this case, this nmeans that if exigent circunstances are
to justify the warrantless entry into the house, they nust be
found at the time the decision was made to conduct a “knock and

talk.” As in Curzi and Munoz-Guerra, there is no question that

once the officers revealed their presence by knocking at the
door, a search in the nature of a security sweep would be

necessary in order to secure the prem ses and the evidence.
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Thus, absent exigency to approach the house, any subsequent
exi gency that exists after the knock and announce at the door is
clearly manufactured and cannot justify the warrantless entry
into the hone. I nasmuch as this Court has found that the
evi dence provided by the Governnent at the point of the decision
to conduct the ®“knock and talk” did not constitute exigent
circumstances sufficient to justify a warrantless entry into the
home, the Government’'s second argunent fails.

C. Was there Consent to Search?

The Governnent al ternatively contends that despite the DEA s
entry into Torres’ hone in violation of the Fourth Amendment,
the drug evidence should not be suppressed because Torres
consented to the search of the remainder of his hone. |t
asserts that this consent was sufficiently attenuated fromthe
initial, illegal entry so as to make the di scovery of drugs and
ot her evidence conport with the Fourth Amendnent.

““ITO ne of the specifically established exceptions to the
[ Fourth Amendnent] requirenments of both a warrant and probable
cause is a search that is conducted pursuant to consent.’”

United States v. Mlendez, 301 F.3d 27, 32 (1t Cir. 2002)

(quoting Schneckloth v. Bustanonte, 412 U.S. 218, 219, 93 S. C.

2041, 36 L. Ed. 2d 854 (1973)). However, when the consent flows

froma violation of the Fourth Anmendnent, such as an ill egal
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search, a court nust determ ne whether the “causal connection”
bet ween the Fourth Anmendnent violation and the consent has been

broken. Whng Sun v. United States, 371 U S. 471, 83 S. Ct. 407,

9 L. Ed. 2d 441 (1963); United States v. Quinn, 815 F.2d 153,

164 (1st Cir. 1987). This is true even in cases in which Mranda
war ni ngs have been provided to the Defendant prior to obtaining

consent . See Brown v. lllinois, 422 U.S. 590, 601-602, 95 S.

Ct. 2254, 45 L. Ed. 2d 416 (1975). |If the Governnent can show

the proper attenuation, then renpte “fruits” of the unlawf ul

search should not be suppressed. United States v. Hughes, 279
F.3d 86, 89 (1st Cir. 2002). However, if the Governnent cannot
establish a break in the causal connection, then the Fourth
Amendnent’s exclusionary rule still requires that the evidence
be suppressed despite the consent. The renote, physical
“fruits” at issue in this case are the drugs located in the
bedroom under the bed, on a dresser, and inside a dresser
drawer, as well as drug paraphernalia found in the basenent.
The Court declines to apply the attenuati on doctrineinthis
case. The DEA placed Torres in handcuffs inmmedi ately foll ow ng
the unlawful entry into his honme. Although approximately thirty
m nutes el apsed between Torres’ arrest and the provision of
consent, the Defendant remained in handcuffs during that time

and the Agents continued to ask him questions regarding the
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| ocation of the drugs. The delay, which was i nsubstantial, was
a result of the fact that none of the Agents present had the
requi site forns on their person, and so they had to be retrieved
from a vehicle. Accordingly, this Court finds that Torres
consent was not sufficiently attenuated fromthe illegal entry
of his honme so as to renove the taint of the Fourth Amendnent
vi ol ati on.

2. Are the Statenents of the Defendant Suppressibl e?

Torres also seeks to suppress any statenents made as a
result of the illegal search. In Wng Sun, the Supreme Court

made cl ear that “verbal evidence which derives so imediately

froman unlawful entry and an unauthorized arrest . . . is no
less the ‘“fruit’ of official illegality then the npbre common
tangi ble fruits of the unwarranted intrusion.” 371 U. S. at 485

(citing Nueslein v. District of Colunmbia, 115 F.2d 690 (D.C.

Cir. 1940)). Yet, as with physical evidence, the attenuation
doctrine permts introduction of the statenents if they are
sufficiently attenuated from the wunlawful entry so as to
di ssipate the taint. See Brown, 422 U. S. at 601-602. Wng Sun
conpels the Court to consider the tenmporal proximty of the
search and the statenents, +the presence of intervening
ci rcunstances, and the purpose and flagrancy of the official

m sconduct . 371 U. S. at 491.
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First, Torres contends that the statenents made during the
search of his home nust be suppressed. Torres’ statenents
regardi ng the presence of drugs in the house flowdirectly from
the illegal search of the prem ses. | ndeed, many of the
incrimnating statenments nade during the DEA's search related to
hi s possession of the drugs, and their location. Wthout the
illegal search, these statenents never woul d have been elicited.
It is true that Torres was given a Mranda warning during this
time, but that warning alone is insufficient to create
attenuation. See Brown, 422 U.S. at 602 (holding that Mranda
war ni ngs, by thenselves, are insufficient to attenuate the taint
of Fourth Anmendnent violations).* Moreover, the statenents all
appear to have occurred within the thirty mnutes immedi ately
followng entry of the hone. Therefore, the statenents’
tenporal proximty to the illegal entry is not so renpte as to
justify application of the attenuation doctrine. Consequently,
this Court holds that Torres’ statenments are not sufficiently

attenuated from the unlawful entry of his honme, despite the

4 “1f Mranda warnings, by thenselves, were held to attenuate
the taint of an unconstitutional arrest, regardl ess of how wanton and
pur poseful the Fourth Amendrent violation, the effect of the
exclusionary rule would be substantially diluted.” Brown, 422 U S
at 602.
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M randa warning, and therefore nust be suppressed as fruits of
t he Fourth Amendnent violation.?®

Second, Torres also contends that his statements elicited
at DEA headquarters should be suppressed. Agai n, unless the
taint from the illegal search at 232 Lowell is sufficiently
attenuated, Torres’ statements at the station nust be
suppressed. Wbhng Sun, 371 U. S. at 491. As with the statenents
elicited at 232 Lowell, Wng Sun requires that this Court
anal yze the statenents elicited at DEA headquarters in |ight of
their tenporal proximty to the illegal search, any intervening
circunmstances that m ght have occurred, and the purpose and
flagrancy of the official msconduct. 1d. at 491.

VWil e the precise ampbunt of time that el apsed between the
illegal search and the questioning at DEA headquarters was not
est ablished, it appears to have been only a few hours. The
agents entered the honme at approximtely 1:00 p.m and departed
at approximately 3:45 p.m to return to headquarters. Depending

on the exact time Torres was questioned, the statements could

> The Court need not address the Defendant’s argunent that these
statenments shoul d al so be suppressed due to violations of the Fifth
Amendrent since the statenents are suppressed under the Fourth
Amendnent ' s exclusionary rule. Mreover, the physical evidence would
not be suppressed as fruits of the Fifth Amendment viol ation because
the First Grcuit has explicitly held that physical evidence obtained
as aresult of a Mranda violation are not “fruits” worthy of
suppression. See United States v. Faul kingham 295 F.3d 85, 93 (1%
CGr. 2002).
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not have been elicited nore than three to fours follow ng the
illegal search. VWhile no specified anmount of tinme is required
to purge the taint of an illegal search, courts have held that
the nore significant an intervening period of tinme, the nore

likely a taint has been purged. See, e.qg., United States v.

Crawford, 323 F.3d 700, 719 (9t" Cir. 2003). This Court does not
find that the elapse of time in this case to be significant
enough, in and of itself, to purge the taint of the illegal
sear ch.

Wth respect to Wong Sun’s i ntervening circunstances prong,
this Court cannot find any intervening circunstances other than
the collection of the evidence and the transport to DEA
headquarters. These events are of course not sufficient to
purge the initial taint. Finally, while the Court finds that
the officers’ warrantless entry into the home was not nalicious,
it was not benign enough to renmove the taint of its illegality.
Therefore, Torres’ statenents nmade at the house as well as at
DEA headquarters nust be suppressed as poisonous fruits of the
Fourth Amendment vi ol ation.

3. Does the Inevitable Discovery Doctrine Allow the

Evidence to be Received in Spite of the Fourth
Amendnent Vi ol ati on?

The Governnent contends that, despite the Fourth Amendnent

vi ol ations, the drug evidence shoul d not be suppressed under the
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i nevitable discovery exception to the exclusionary rule. The
Gover nnment argues that because it had probable cause to suspect
illegal drug activity was ongoing at 232 Lowell, it could have
obtained a warrant and therefore it was inevitable that the
drugs woul d have been discovered. This Court disagrees.

The Supreme Court first adopted the inevitable discovery

doctrine in Nix v. Wllians, 467 U S. 431, 104 S. Ct. 2501, 81

L. Ed. 2d 377 (1984). The Court held that information obtained
by unl awf ul neans is nonetheless admssible “[i]f the
prosecution can establish by a preponderance of the evidence
that the information ultimtely or inevitably would have been
di scovered by lawful neans.” 1d. at 444. In N x, the police
persuaded a crinm nal defendant to informthem where the body of
a child the defendant had nurdered was | ocated. 1d. at 435-36.
The interrogation, which occurred after the defendant had been
arraigned and had retained counsel, violated the defendant’s
Si xth Anmendment right to counsel. 1d. The Court concluded that
if the governnent could prove that the evidence inevitably woul d
have been discovered by legal neans then “the deterrence
rationale [of the exclusionary rule] has so little basis that
t he evidence should be received.” 1d. at 444. |In this circuit,
the term “inevitable” has been defined as “a high probability

that the evidence would have been di scovered by | awful neans.”
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United States v. Rogers, 102 F.3d 641, 646 (1st Cir. 1996)
(enmphasi s added).
The First Circuit set forth its analytical framework for

applying the inevitable discovery rule in United States V.

Silvestri, 787 F.2d 736 (1st Cir. 1986). In Silvestri, police
officers unlawfully searched the defendant’s residence and
di scovered |l arge quantities of drugs. Oher officers, who had
not participated in the unlawful entry, prepared a search
warrant affidavit w thout any knowl edge of the illegal search.
Fol | owi ng issuance of the warrant, the prem ses were then
|awful |y searched and evi dence was sei zed. The defendant noved
to suppress the evidence, but the district court denied the
motion holding it to be adnmissible under the inevitable
di scovery rule. On appeal, Silvestri argued that N x held that
t he i nevitable discovery exception applies only where the | egal
process for discovering evidence has al ready been set in notion
at the time of the illegal discovery. |1d. at 742. The court,
however, analyzed Nix and concluded that the Suprenme Court had
not indi cated whet her the | egal neans of obtaining the evidence
must be in progress at the tine the evidence was illegally
di scovered. See id.

Several circuits have adopted the approach urged by the

def endant in Silvestri, dubbed the “active pursuit” requirenent.
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See United States v. Onmens, 782 F.2d 146 (10" Cir. 1986); United

State v. Cherry, 759 F.2d 1196, 1204 (5'" Cir. 1985); United

States v. Satterfield, 743 F.2d 827 (11th Cir. 1984). The

Silvestri court analyzed these active pursuit cases, along with

the holding of United States v. Finucan, 708 F.2d 838 (1st Cir.

1983), in which the First Circuit previously had held that the
“mere fact that illegally obtained documents could have been
|awful |y subpoenaed by the grand jury was not sufficient to
all ow application of the inevitable discovery exception.” 787
F.2d at 743. The Silvestri court stressed that “in FEinucan
there were no |l egal efforts to obtain the docunents prior to the
illegal seizure nor sufficient proof that such lawful efforts
woul d have been pursued and pursued successfully.” [d. at 743-
744.

From these decisions, the Silvestri court extracted three
guestions that must be considered when applying the inevitable
di scovery doctrine to situations where there has been police
m sconduct, but in which active pursuit of [|egal neans of
di scovery is al so present: (1) whether the | egal nmeans are truly
i ndependent; (2) whether the use of the |egal nmeans and the
di scovery by that neans are truly inevitable; and (3) whether

the application of the inevitable discovery exception provides
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either an incentive for police msconduct or significantly
weakens Fourth Anmendnment protection. 787 F.2d at 744.

The Silvestri court rejected, however, the argunent that
active pursuit at the tinme of the Fourth Amendnent violation
should be a bright-line rule. In doing so, the court
di sti ngui shed between warrantl| ess searches that are foll owed by
a warranted search and warrantless searches that are never
foll owed by a warrant. [d. at 744. |In warrantless search cases
where no warrant is ever obtained, such as the case sub judice,
the court held that concerns over inevitability and weakeni ng of
t he Fourth Amendnent are nore pronounced than in cases where a
warrant is eventually obtained.

[ T]he application of the inevitable discovery rule

where no warrant is in fact obtained would substitute

proof by a preponderance of the evidence that a

warrant could and would have been obtained for the

requi rement of the fourth anmendnment that a warrant

must in fact be obtained through a neutral and

detached mmgistrate prior to a search. Such an

approach substantially weakens the protection provided

by the fourth amendnent.
|d. at 744-745. On the other hand, the Silvestri court held
that when warrantless searches are followed by a warranted
search, “[t]he fact that a warrant has been obtained renoves
specul ation as to whether a magi strate would in fact have i ssued

a warrant on the facts and also ensures . . . that the fourth

amendnment has not been totally circunvented.” [d. at 745.
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Despite the clarity of the active pursuit requirenment in
warrant| ess search cases, the First Circuit determned that its
adoption as a per se requirenment was not necessary to ensure the
i ndependence and inevitability of subsequent discovery. 1d.
| nstead, the court held that the inevitable discovery analysis
should remain flexible enough to handle a w de range of fact
patterns, nore realistically reflecting actual |aw enforcenent
activities. 1d. Nonetheless, the court held that the active
pursuit requirement may be used by courts to help determ ne the
i ndependence and inevitability of a subsequent discovery. 1d.
at 746 (“A Nix-like case may well require that active pursuit of
the investigation be underway to satisfy the test of
inevitability and independence. This requirenment nay al so be
appropriate in illegal search cases where no warrant is ever
obt ai ned. ") . In other words, in warrantless search cases,
evi dence of “historical facts beyond nere specul ation” that the
governnment intended to obtain a search warrant, or had begun to
obtain one, may prove that subsequent discovery of the evidence
was i ndeed inevitable. 1d. at 745.

In this case, the Governnent has not denonstrated any facts
to support its argunent that an independent discovery of the
drugs was inevitable. At the suppression hearing, the

Governnment elicited testinmny from Agent Morrissey indicating
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that the DEA had probabl e cause to suspect illegal activity at
232 Lowel |l Avenue. However, despite the Governnment’s argunents
to the contrary, nere evidence of probable cause is not
sufficient to conply with Silvestri’'s cornerstone requirenments
of independence and inevitability. In addition to probable
cause, the Fourth Anmendnment requires the intervention of a
neutral and detached magi strate. Here, the record is conpletely
devoid of any evidence indicating that the DEA even consi dered
obtaining a warrant.

The Governnment contends that the First Circuit does not
require that efforts to obtain a search warrant be underway in

order for the doctrine to apply. This is correct as far as it

goes. InUnited States v. Ford, 22 F.3d 374 (1st Cir. 1994), the
First Circuit reiterated its holding in Silvestri that, unlike
in other circuits, there is no bright-line rule in the First
Circuit requiring the Governnment actively to be pursuing a
search warrant, or even to have made the decision to obtain a
search warrant, at the tinme of the unlawful search. [d. at 378.
However, Ford in no way precludes a court from considering the
DEA' s decision or efforts to obtain a warrant, or the failure to
do so, in a particular case (either sinultaneously with or after
the illegal search) when evaluating the independence and

inevitability of a discovery. As the Silvestri court held, this
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consideration is especially relevant in warrantl ess search cases
where no warrant is ever obtained.

Unlike in Ford and Silvestri, the investigating authorities
in this case never obtained a warrant, nor was there any
evidence that the DEA ever intended to or even contenpl ated
obtaining a warrant to search 232 Lowell. This Court concedes,
as the Fourth Circuit has noted, that “[a] finding of inevitable
di scovery necessarily rests on facts that did not occur.”

United States v. Allen, 159 F.3d 832, 840 (4'" Cir. 1998).

However, “post hoc suggestions of alternate | egal neans will not
be accepted as a basis for application of the inevitable
di scovery exception.” Silvestri, 787 F.2d at 746. This Court
has no evidence before it whatsoever that the DEA woul d have
gone to a neutral and detached nmmgistrate as the Fourth
Amendnent requires.® For this Court to hold that the DEA woul d
have (or could have) obtained a warrant in this case based on
the evidence in the record would require engaging in precisely
the type of speculation that Silvestri warned against. 1d. at
745. The inevitable discovery doctrine was developed to

alleviate “formalistic” and “pointless” applications of the

¢ At oral argunent, the Government stated “[c]learly, nobody was
getting a warrant; there was no warrant at any time that was obtai ned
to enter the house. That’'s been conceded by the Government, nade
patently clear.” Transcript, July 9, 2003,
p. 34, lines 15-18.
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exclusionary rule, N x, 467 U S. at 445, but it does not, nor
can it, elimnate or substitute for the requirements of the
Fourth Amendnent. The Governnent would have this Court hold
that so long as there was probabl e cause to obtain a warrant at
the time of the illegal entry, the failure to secure one is
excused. This substitutes the probable cause standard for the
Fourth Amendnment warrant requirenent. The Silvestri court
explicitly instructed against this. There can be no dispute but
that to apply the inevitable discovery doctrine under the facts
of this case would significantly weaken Fourth Amendment
protections.”’

Accordingly, this Court nust reject the Government’s
argument that the inevitable discovery doctrine prevents the
application of the exclusionary rule resulting fromthe Fourth

Amendnent violation in this case.

" This Court notes that on this point courts as traditionally
divergent as the Fourth and Nnth Grcuits agree. See Allen, 159
F.3d at 841 (“The existence of probable cause for a warrant, in and
of itself and without any evidence that the police would have acted
to obtain a warrant, does not trigger the inevitable discovery
doctrine . . . .”); United States v. Mgjia, 69 F.3d 309, 320 (9'"
CGr. 1995) (“If evidence were admitted . . . sinply because probable
cause existed, then there would never be any reason for officers to
seek a warrant. To apply the inevitable discovery doctrine whenever
the police could have obtai ned a warrant but chose not to would in
effect elimnate the warrant requirenent.”); accord, United States v.
Felix, 134 F. Supp. 2d 162, 175 (D. Mass. 2001) (“[A]ln officer cannot
justify a warrantl ess search on the ground that she coul d have
obtai ned a warrant — she had the requisite probabl e cause and time
to obtain one — but she did not take any steps to do so.”).
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Concl usi on

Based on the foregoing analysis, the Court orders as
fol | ows:
1. Def endant’ s Modtion to Suppress the physical evidence
obtained during the search of 232 Lowell Avenue on
April 26, 2003 is GRANTED;

2. Def endant’ s Motion to Suppress all statenents elicited
from Torres i s GRANTED.

I T 1S SO ORDERED

WIilliamE. Smth
United States District Judge

Dat ed: July , 2003
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